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DI VI SI ON OF ADM NI STRATI VE HEARI NGS
KENNETH GAUTHREAUX
Petiti oner,
VS. CASE NO. 96-0511
DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, BQARD
OF ARCH TECTURE
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N N e N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case on March 29,
1996, in Mam, Florida, before Errol H Powell, a duly designated Hearing
Oficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Kenneth Gaut hreaux, Pro Se
15151 Sout hwest 128t h Avenue
Mam, Florida 33186

For Respondent: R Beth Atchison
Assi stant Ceneral Counse
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

STATEMENT OF THE | SSUE

The issue for determination at final hearing is whether the Petitioner is
eligible for licensure by the Board of Architecture.

PRELI M NARY STATEMENT

In June 1995, Kenneth Gaut hreaux (Petitioner) took the Pre-Design part of
the Architectural Exami nation. A mnimmgrade of 75 was required to pass. The
Department of Busi ness and Prof essional Regul ation, Board of Architecture
(Respondent) notified Petitioner that he had failed the Pre-Design part having
received a grade of 73. By letter dated Novenber 7, 1995, Petitioner challenged
four items on the exam nation and requested a formal hearing.

On January 29, 1996, this matter was referred to the Division of
Admi ni strative Hearings. A hearing was schedul ed pursuant to witten notice.



At hearing, Petitioner testified on his own behalf and entered six exhibits
i nto evidence. Respondent presented the testinony of two witnesses and entered
four exhibits into evidence.

Subsequent to the hearing, Petitioner submtted "Additional Evidence". No
noti on was made by Petitioner for the adm ssion of late-filed exhibits either
prior to adjourning the hearing or with the filing of the "Additional Evidence"
The late-filed exhibits are not adnmtted and have not been considered in this
reconmended order.

A transcript of the hearing was ordered. The parties submtted proposed
findings of fact which are addressed in the appendix to this recommended order

FI NDI NGS OF FACT

1. In June 1995, Kenneth Gaut hreaux (Petitioner) took the Pre-Design part
of the Architecture Exam nation (Exam nation).

2. A mnimmgrade of 75 is required to pass the Exami nation. The
Depart ment of Busi ness and Prof essional Regul ation, Board of Architecture
(Respondent) notified Petitioner that he had failed the Exam nation having
recei ved a grade of 73.

3. The Examination is a national exam nation and is graded by nationa
exam ners. Respondent issues licenses to practice architecture in the State of
Fl ori da and admi ni sters the Exami nation on behalf of the State.

4. Petitioner challenges, as invalid, the answers selected by the nationa
exam ners to questions 9, 16, 73, and 122 of the Exam nation, which are A, C A
and D, respectively. Petitioner selected answers B, A, B, and Cto the
guestions, respectively.

5. At hearing, Petitioner withdrew his challenge to question 73, answer A

6. As the Examination is a national exam nation, in answering the
guestions, what is generally occurring nationally, as opposed to locally, is
controlling. For exanple, |ocal codes are not applicable.

7. The correct answers to questions 9, 16, and 122 are the answers
identified by Respondent as the answers by the national examners, i. e., A C
and D, respectively. The answers selected by Petitioner are not correct.

8. The chal |l enged questions and answers are supported by reference
materi al s which are approved and generally accepted in the national architecture
conmuni ty.

9. The scope of know edge required for the chall enged questions and
answers i s not beyond the know edge reasonably expected froma candi date for
i censure.

10. The chal Il enged questions contain sufficient information for a
candidate for licensure to select the correct answer.

11. The chal Il enged questions are clear and unanbi guous.

12. The chal l enged questions are not arbitrary or capri cious.



13. The chal Il enged questions are not devoid of |logic or reason
14. The chal |l enged questions are valid.

15. Statistics indicate that 77 percent of the candidates for |icensure
(candi dates), who took the Exami nation, answered question 9 correctly; 64
percent of the candi dates answered question 16 correctly; and 54 percent of the
candi dat es answered question 122 correctly.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of this proceeding and the parties thereto, pursuant to
Subsection 120.57(1), Florida Statutes.

17. The burden of proof is upon Petitioner to show by a preponderance of
evi dence that the Examination was faulty, or questions worded arbitrarily or
capriciously, that his answers were arbitrarily or capriciously graded, or that
t he gradi ng process was devoid of |ogic and reason. Harac v. Departnent of
Pr of essi onal Regul ati on, Board of Architecture, 484 So.2d 1333, 1338 (Fla. 3d
DCA 1986); State ex rel. daser v. Pepper, 155 So.2d 383 (Fla. 1st DCA 1963);
State ex rel. Topp v. Board of Electrical Exam ners for Jacksonville Beach, 101
So.2d 583 (Fla. 1st DCA 1958).

18. Petitioner has failed to satisfy his burden of proof.

19. Rule 61-11.012, Florida Adnministrative Code, provides in pertinent

part:
(1)...1f the exam nation being chall enged
i s an exam nation devel oped by or for a
nati onal board, council, association, or

society (hereinafter referred to as nationa
organi zation), the Departnent shall accept

t he devel opnent and gradi ng of such exam -
nati on w thout nodification

20. Petitioner is not entitled to credit for the chall enged questions.
RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

RECOMVENDED t hat the Departnent of Busi ness and Prof essional Regul ation

Board of Architecture enter a final order dism ssing Kenneth Gaut hreaux's
exam nation chal |l enge and denying himlicensure.



DONE AND ENTERED this 26th day of July,

Fl ori da.

1996, in Tall ahassee, Leon County,

ERROL H. POWNELL, Hearing O ficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee,

Fl orida 32399-1550

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings

this 26th day of July,

APPENDI X

The follow ng rulings are nmade on

Petitioner's Proposed Findings of Fact

I ntroductory Paragraphs

Par agr aph 1.
Par agr aph 2.

Question No. 122
Par agr aph 1.
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I aw.

Paragraph 2. Rejected as being
argunent, or concl usions of |aw
into evidence. See,

Paragraph 3. Rejected as

Paragraph 4. Rejected as
I aw.

Paragraph 5. Rejected as

Paragraph 6. Rejected as

Paragraph 7. Rejected as

Question No. 16

Paragraph 1. Rejected as
argunent, or conclusion of |aw.

Paragraph 2. Rejected as
argunent, or a conclusion of |aw

Paragraph 3. Rejected as
evi dence presented, argunent, or

Paragraph 4. Rejected as

Question No. 9

Paragraph 1. Rejected as

Paragraph 2. Rejected as

Paragraph 3. Rejected as

Paragraph 4. Rejected as

Paragraph 5. Rejected as

Paragraph 6. Rejected as
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1996.

the parties' proposed findings of fact:

argunent, or concl usions of |aw
not supported by the evidence presented.

unnecessary, argunment, or concl usions of

not supported by the evidence presented,
Evi dence" is not admtted

subor di nat e

subordi nate, argunent, or concl usions of
subor di nat e

subordi nate, or unnecessary.
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not supported by the evidence presented,
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or conclusions of |aw
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subor di nate, unnecessary, or argumnent.
argunent, or concl usions of |aw
argunent, or concl usions of |aw
argunent, or concl usions of |aw
subordi nate, or unnecessary.



Par agraphs 7, 8, and 9 are not considered part of Petitioner's proposed
findings of fact, but part of his proposed conclusions of law. If Petitioner
i ntended the said Paragraphs to be part of his proposed findings of fact, they
are rejected as being argument, or conclusions of |aw

Respondent' s Proposed Fi ndi ngs of Fact

1. Partially accepted in finding of fact 1
2. Partially accepted in finding of fact 2.
3. Partially accepted in finding of fact 2.
4. Partially accepted in finding of fact 2.
5. See Prelimnary Statenent.

6. See Prelimnary Statement.

7. Partially accepted in finding of fact 4.
8. Partially accepted in finding of fact 4.
9. Partially accepted in finding of fact 7.
10. Partially accepted in finding of fact 11
11. Partially accepted in finding of fact 10.
12. Partially accepted in finding of fact 8.
13. Partially accepted in finding of fact 9.
14. Partially accepted in finding of fact 13.
15. Partially accepted in finding of fact 6.
16. Partially accepted in finding of fact 15.
17. Partially accepted in finding of fact 15.
18. Partially accepted in finding of fact 15.
19. Rejected as being subordinate.

NOTE- - Where a proposed finding has been partially accepted, the renai nder has
been rejected as being subordinate, irrel evant, unnecessary, cunul ative, not
supported by the greater weight of the evidence, not supported by the evidence
presented, argunent, or a conclusion of |aw

COPI ES FURNI SHED:

M. Kennet h Gaut hr eaux
15151 SW 128t h Avenue
Mam, Florida 33186

R Beth Atchison
Assi stant CGeneral Counse
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Mbnroe Street
Tal | ahassee, Florida 32399-0792

Angel Conzal ez, Executive Director
Board of Architecture and Interior Design
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS



Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



